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Subsidized Rural Telephony and the Public Interest: A Case Sudy in
Cooperative Federalism and Its Pitfalls

Even as the Supreme Court has directed the devolution of regulatory power from
the federd government to the dtates, Congress and the FCC have infused a new set of
regulaory duties and gods into tdecommunicaions lawv.  These devolutionary and
deregulatory agendas, however, are fundamentdly incompatiible.  Devolution does not
destroy regulatory power; it merdy diverts it, often in digorted form, from federd to
date government. The usud defenses of federdism — subdantive diversty,
adminidrative efficiency, and enhanced political paticipation — behave peversdy in an
industry maked by convergence interoperdibility, and network  efficiencies
“Cooperative federdism” in tdecommunications, & least insofar as it purports to promote
deregulaion, isapolicy a war with itsdf.

| shdl test the coherence of cooperaive federdism in the adminigration of the
federd Universal Service Fund (USF).  The Tedecommunications Act of 1996 directs
dae regulaory commissons to delemine cariers  digibility for universa  sarvice
support in rurd and high-cost areas. Universd service combines one of the objectives of
traditiond public utility lav with the deregulatory orientation of the 1996 Act. By
requiring Sate commissons to detemine whether the presence of multiple digible
tedlecommunications carriers (ETCs) in rurd markets advances the public interest, section
214(e)(1) of the Act invites the dates to exercise independent (albeit not unconstrained)
judgment.  High-cost support under the USF therefore represents a prime indtance of
cooperative federaiam.

The high-cos program shows that delegation to date regulators has admost
sysemdicdly invited incumbent protection. State regulaors frequently succumb to the
temptation to disriminae based on a carie's incumbent datus or its technologicd
platform.  Controverses over "locd usage” “wirdine equivdence” carier-of-lagt-resort
obligations, and advertisng demondrate the daes propendty to burden competitive
caries.  The dates routindy fall to recognize crucid dements of the public interedt,
epecidly  compditive neutrdity, technologicd neutrdity, consumer choice and
rurd/urban parity. Worse, they treet the purported impact of additiond ETC designations
on the solvency of the USF as a pretext for denying digibility for funding to competitive
cariees.  Although a forward-looking universd sarvice financing mechaniam, in lieu of
the FCCs exiding embeddedcost approach, would fadlitate the full portability of
support  between incumbent and competitive cariers, neither the FCC nor the dates
gppear prepared to adopt tha solution. State-law recdcitrance within the high-cost
program is S0 extreme that aggressve preemption will be required to restore equd legd
footing to wirdine incumbents and wirdess competitive carriers

Deregulation contains its own tectnology policy, and a successful one a that.
The public interest in subgdizing rurd teephony rests in the aggressve roll-out of
advanced tdecommunications infragtructure to the ndion's geogrgphic and economic
limts  State adminigdraion has faled to honor competitive neutrdity, portebility of
support, and parity between rurd and urban Americans. The result — reflexive oppostion



to compstitive entry in rurd tdecommunications market — represents the antithess of the
1996 Act. In short, decetrdizaion trandates, jot for jot, into massve resstance agangt

deregulation.



